were not   the ones his counsel was  trying to stress.     I believe   that   that
characteristic,   which was very noticeable at  this hearing,   supports
Jennings'   statement   that  complainant was unable to communicate readily
with him so as  to apprise him of matters  that  complainant might  have
wanted  to  report,  but  seemed   to get  sidetracked   in the process.

In Secretary of Labor,  on behalf of Thomas  Robinette v.   United  Castl^
Coal Company,    3 FMSHRC 803   (1981),   the Commission stated  that   it was
always  the burden of  the complainant in a discrimination case to  show
that  respondent  had violated   section 105(c)(l)   so as  to  entitle   complai-
nant to recover.     The  Commission stated  that  if  complainant   succeeded
in establishing a prima facie case showing that-he had been .discharged
because he was engaged in a protected activity,   that  the  company would
then have the responsibility of showing that  even if one of   the  reasons
for the complainant's discharge did relate to a protected  activity,   if
the company's case succeeded  in showing  that complainant would  have been
discharged   in any event for other matters in addition to  the  protected
activity,   that respondent should prevail in that situation.     In  this
case,   the complainant  did not  even prevail in establishing  a prima  facie
case in his direct testimony.    Assuming that  complainant had  proven in
his direct case that he had been engaged in a protected  activity,   it
appears to me that respondent  successfully showed in its  case  that  com-
plainant would have been laid  off in any event on May 30,   1980,   for
nondiscriminatory reasons.

This case is different from nearly all of the other cases  that have
had come before me under  section 105(c)   in that  the complainant went
into great detail and  cited a large number of  incidents which had
occurred over 4 or 5 years .prior to his termination.     In none of  those
situations was it ever made perfectly clear that   there had been  a
specific complaint about safety made to management in such a way  that
the complaint would have been an irritant to management in the sense
that management  thereafter would have said,  "We're going  to  get  rid  of
this fellow as soon as  it's convenient."

Complainant described in his testimony several Instances which would
have been reasons for the company to have rewarded him,   or  complimented
him,  rather  than  for the company to have been upset about it.     For  example,
assuming that  the company didn't already know about the roof fall  that
was blocking air from getting into the mine,  and which was  allowing excess
air to enter the belt  slope,  if complainant had been the first person
to find that out,   and had made  it  possible to reroute the  air so  as  to
permit less float  coal dust, etc.,  to enter the slope entry,   that would
have been a reason for management  to thank him rather  than to have criti-
cized him.

The fact that complainant may have had something to do with  calling
management's attention  to Dan Brown,  who was not making proper preshift
examinations,  that also would have been something they would have appre-
ciated      If complainant  could have actually identified the person who
was making bomb threats  so  that that person could be arrested,   or  at
least could have been  investigated so as  to eliminate him from the work

****** management would have had a reason  to   '
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